
Appendix M 

District’s Supplemental Responses to Public Comments 3/9/17 

(Alon Bakersfield Refining, S-33, 1134224) 

 

This supplemental response to comments is being provided as directed by 

EPA in their 12/21/16 order.  
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Responses to EPA’s 12/21/16 Order Granting in part a petition for 

object to permit, Petition No IX-2014-15 (see Appendix M-1) 

 

Below is the EPA direction provided to the District on page12 of the above referenced 

order: 
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Allegations raised in Section V of EJ’s 11/19/14 public comments concerning the 

validity of the five ERCs relied upon by Alon and District responses: 

 

EJ Comment V1: 

 

 
 

District Response V. 

 

Prior of issuance of an Emission Reduction Credit (ERC) the District must determine if 

the emission reduction meets all of the criteria in Rule 2301, Emission Reduction Credit 

Banking, i.e. that the emission reductions be real, enforceable, quantifiable, surplus, 

and permanent.  In addition, all originating ERC projects are subject to a 30-day 

EPA/CARB/Public comment period.  Any and all comments must be addressed by the 

District prior to final issuance of an originating ERC certificate.   

 

                                                           
1 Please note that this comment is identical to Comment V in Earthjustice’s 12/16/14 

Petition to EPA 
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If an emission reduction does not meet these criteria, an ERC cannot be granted. 

Conversely, if an emission reduction meets the criteria in Rule 2301, the emission 

reduction qualifies for banking and an ERC is issued.    

 

Once the ERC is issued, there is no requirement in Rule 2301 or Rule 2201, New and 

Modified Stationary Source Review, to re-evaluate the ERC when used to provide 

emission offsets required by an Authority to Construct (ATC).   

 

This is critical to providing certainty for applicants, and for the District, that once an ERC 

has been issued it is valid as a means to provide emission offsets in Rule 2201.  As 

such, it is not required that the District re-establish that ERCs are valid for use at the 

time that the ERCs are proposed to be used as offsets for an ATC.   

 

Please note while Rule 2201 includes an explicit requirement that emission offsets be 

provided for every ATC that has an emission increase that exceeds the emission offset 

thresholds, Rule 2201 includes additional provisions to ensure that the District’s offset 

requirements as a whole are equivalent to the offset requirements prescribed by 

Federal regulations. 

 

Rule 2201 section 7.0 Annual Offset Equivalency Demonstration and Pre-baseline ERC 

Cap Tracking System assesses the overall equivalency of Rule 2201 offset 

requirements with federal offset regulations on an annual basis.  The details of this 

equivalency system have been included in Rule 2201 since December 19, 2002. 

Each year an offset equivalency demonstration is performed by the District to show the 

District’s offsetting requirements are as stringent, if not more stringent, than the Federal 

offsetting requirements.  This demonstration examines NSR projects processed during 

the tracking year (August 20th of the previous year to August 19th of the current year).  A 

successful demonstration allows the District to continue administering its offsetting 

program instead of directly implementing federal offsetting requirements.  The District’s 

annual offset equivalency demonstration is detailed in a report to EPA which includes a 

list of the Federal Major Modifications and new Major Source projects which would have 

required offsets under the federal offset program.  Copies of these reports are located 

on the District’s website, see 

http://www.valleyair.org/busind/pto/annual_offset_report/annual_offset_report.htm. 

 

This offset equivalency demonstration ensures that the District’s offset system provides 

an equivalent quantity of “federal offsets” for all new Major Source and Federal Major 

Modifications (as in the case with the subject ATCs issued to Alon) in a given year as 

would be required under a “Federal only” offset requirement.  A successful annual offset 

equivalency demonstration indicates and confirms that all permitting performed during 

http://www.valleyair.org/busind/pto/annual_offset_report/annual_offset_report.htm
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the 12-month period of the report complies with federal offsetting requirements, 

including the need to supply surplus credits for major project emission increases.  This 

demonstration is valid regardless of the specific ERCs that are used to provide offsets 

for specific new major source and Federal major modification projects. 

 

Therefore, the following responses to Earth Justice’s comments do not attempt to 

demonstrate that the ERCs proposed to be used for the Alon project meet, on an 

individual ERC basis, federal offsetting requirements.   Rather, they demonstrate the 

legality of the specific ERCs used to satisfy Rule 2201 requirements for the use of such 

ERCs, while the annual offset equivalency report demonstrates the District NSR rule’s 

programmatic compliance with federal offsetting requirements. 

 

Moreover, the District does not claim, nor does Rule 2201 require, that these ERCs are 

surplus “at the time of use”.  As explained above, the surplus nature of emission 

reductions used to offset increases in emissions from federal major projects is 

demonstrated on an annual basis through the District’s EPA-approved Offset 

Equivalency Demonstration Report process.  Any discussion of the surplus nature of 

individual credits used to satisfy the offsetting requirements of Rule 2201, the District’s 

NSR rule, is not germane to the applicable regulations.   

 

The Alon ATCs (issued 3/19/15) resulted in a Federal Major modification for NOx and 

VOC emissions (but not for PM10, SOx, or CO emissions).  As such, these emissions 

are included in the 8/20/14 – 8/19/15 Offset Equivalency Report submitted to EPA, see 

http://www.valleyair.org/busind/pto/annual_offset_report/2014equivalency.pdf.  

 

In this report (see pages 1 and 17), the federal offset quantities for the Alon ATCs are 

shown to be 18.9 ton NOx/year and 21.2 ton VOC/year.  To offset this federal offset 

quantity, emission reductions that were surplus at the time the ATCs were issued (not 

the ERCs identified to satisfy Rule 2201 requirements) were applied to this emission 

increase.  This report identifies each ATC project that constitutes a new Federal major 

source or a Federal major modification and the quantity of Federal offsets that would be 

required for that project under a Federal-only permitting program.  The report requires 

two equivalency determinations – offset requirement equivalency and surplus at the 

time of use equivalency. 

 

The offset requirement equivalency compares the offsets that would be required under 

a Federal NSR to the annual quantity of offsets required under Rule 2201 and includes 

any excess or shortfall from previous years.  If there is an excess amount of emission 

reductions provided, the report demonstrates offset requirement equivalency. 

 

http://www.valleyair.org/busind/pto/annual_offset_report/2014equivalency.pdf
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The surplus at the time of use equivalency compares the offsets that would be required 

under a Federal NSR to the surplus value of creditable emission reductions used as 

offsets during the year and includes any excess or shortfall from previous years.  If 

there is an excess amount of surplus emission reductions, the report demonstrates 

surplus at the time of use equivalency. 

 

This report concludes that sufficient surplus emission reductions were supplied by the 

offset equivalency demonstration program for all Federal offsets requirements in the 

District for this time period, including the Alon ATCs. 

  

EJ Comment V.A.2: 

 

 

 
 

District Response V.A.: 

 

As discussed above, under Rule 2201, New and Modified Stationary Source Review, 

the District is required to demonstrate mitigation of newly permitted major projects with 

federal surplus reductions on an annual basis, in our Annual Offset Equivalency 

Demonstration.  The individual ERCs surrendered by an applicant to mitigate their 

                                                           
2 Please note that this comment is identical to Comment V.A. in Earthjustice’s 12/16/14 

Petition to EPA 
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project’s emissions are not required by District regulations to satisfy federal offsetting 

requirements, and any statement by the commenter that they are required by law to be 

viewed in that context is purely fictional.  

 

While the District does not stipulate that the ERCs being discussed are from the 

curtailment or shutdown of major sources, a full discussion and explanation of the 

District’s position on this issue for each ERC is unnecessary, as, contrary to the 

commenter’s position, the subject ERCs are “…included in an EPA-approved attainment 

plan.”  Each of these ERCs have been incorporated in the District’s growth factors as 

being available to provide offsets for growth in emissions in attainment plans, including 

the EPA-approved 2007 8-hour ozone plan. Thus, these emissions are included in 

future year emissions calculations and modeling of future air quality. The attainment 

plans then provide for real-time mitigation to ensure contemporaneous air quality 

benefit, regardless of the date the credits were banked or used as offsets under the 

District’s NSR rule.  ERC S-3663-1 (listed as previously issued parent ERC S-2333-1) 

and ERC S-4334-2 (listed as previously issued parent ERC S-2183-2) are included in 

the EPA approved 2007 ozone attainment plan (approved 3/1/2012, see 77 FR 12652) 

in Appendix D, see 

http://www.valleyair.org/Air_Quality_Plans/AQ_Final_Adopted_Ozone2007.htm. The 

inclusion of these ERCs in the 2007 ozone attainment plan verifies that this emission 

reduction is not being used as “credit elsewhere”.    

 

Please note that Rule 2201 section 4.13.1 requires that such ERCs from major source 

shutdowns or curtailments that are used as offsets for a major source, Federal Major 

Modification, or SB288 major modification be included in an EPA-approved attainment 

plan.  As stated above, the ERCs are included in an EPA-approved 2007 8-hour 

attainment plan.  There is not a requirement that the ERCs be included in an EPA-

approved 1-hour ozone attainment plan prior to their use (as an aside, EPA has 

repealed the 1-hour ozone standard, and therefore there is no requirement for 

attainment plans for that standard, nor will EPA be approving one if it were submitted for 

approval). 

  

http://www.valleyair.org/Air_Quality_Plans/AQ_Final_Adopted_Ozone2007.htm
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EJ Comment V.B.3: 

 

 

                                                           
3 Please note that this comment is identical to Comment V.B. in Earthjustice’s 12/16/14 

Petition to EPA 
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District Response V.B.: 

The referenced section of the CFR - 40 CFR 51.165(a)(2)(ii)(C)(1)(ii) does not exist.  

We believe that Earthjustice is referring to 40 CFR 51.165(a)(3)(ii)(C)(1)(ii). 

 

It is worth noting, first, that this section of the CFR is implemented by the District’s SIP-

approved Rule 2201 as discussed above.  If the commenter is objecting to the 

sufficiency of Rule 2201, the proper forum to do so is in a challenge to EPA’s approval 

of Rule 2201, not in a project analyzed subsequent to EPA’s approval of that rule into 

the SIP.  However, the following is offered in an effort to be as fully responsive as 

possible: 

 

40 CFR 51.165(a)(3)(ii)(C)(1) states: 

(C)(1) Emissions reductions achieved by shutting down an existing emission unit 

or curtailing production or operating hours may be generally credited for offsets if 

they meet the requirements in paragraphs (a)(3)(ii)(C)(1)(i) through (ii) of this 

section. 

(i) Such reductions are surplus, permanent, quantifiable, and federally 

enforceable. 

(ii) The shutdown or curtailment occurred after the last day of the base 

year for the SIP planning process. For purposes of this paragraph, a 

reviewing authority may choose to consider a prior shutdown or 

curtailment to have occurred after the last day of the base year if the 

projected emissions inventory used to develop the attainment 

demonstration explicitly includes the emissions from such previously 

shutdown or curtailed emission units. However, in no event may credit be 

given for shutdowns that occurred before August 7, 1977. 

 

ERC S-3458-3 and S-3663-1 represent emission reductions that were generated from 

adding controls to an existing emission unit, i.e. incineration of coker exhaust in a CO 

boiler.  The units were not curtailed or shut down.  The referenced CFR section only 

applies to units with emission reductions resulting from being shut down or curtailed. 

Therefore, the referenced CFR section would not apply, even if District permitting 

actions were required to directly conform to it. 
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EJ Comment V.C.4: 

 

 

 
 
District Response V.C: 

 
Upon reviewing the District record, it was determined that when the original ERC (ERC 
S-2-4) was issued in 1992, the District erroneously failed to deduct 10% of the emission 
reduction prior to issuing the ERC, and we appreciate this oversite being brought to the 
District’s attention.  This ERC has not been consumed in any way since issuance.  It 
should be noted that this type of oversite is no longer possible with the District’s 
computerized ERC systems that are now in place. 

 
ERC S-2-4 (now ERC S-3462-4) was originally issued in the following quarterly 
amounts of PM10: 

 
 

                                                           
4 Please note that this comment is identical to Comment V.C. in Earthjustice’s 12/16/14 

Petition to EPA 

 

Quarter 1 Quarter 2 Quarter 3 Quarter 4 

1,584 1,877 1,791 1,974 
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To correct the District’s oversight, ERC S-3462-4 has now been reduced by 10% in 
each calendar quarter, specifically by the following quarterly amounts of PM10: 

 
 

 
The corrected ERC amount has been reissued as ERC S-4798-4 in the following 
quarterly amounts of PM10, reflecting the deduction of the required 10% reduction: 

 
 
 
 
 

See new ERC S-4798-4 in Appendix M-2.  This adjustment fully resolves the District’s 
1992 oversight. 
  

Quarter 1 Quarter 2 Quarter 3 Quarter 4 

158 188 179 197 

Quarter 1 Quarter 2 Quarter 3 Quarter 4 

1,426 1,689 1,612 1,777 
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EJ Comment V.D.5: 

 

 
 
 
 
 

                                                           
5 Please note that this comment is substantially similar to Comment V.D. in 

Earthjustice’s 12/16/14 Petition to EPA.  In the 12/16/14 Petition to EPA EJ also 

included “Because the Permit fails to include valid emission reduction credit, the 

Administrator must object to the Permit.” 

 



13 
 

District Response V.D.: 
 

In evaluating the ERC application, the Kern County APCD determined that the emission 
reduction occurred for the equipment in question - catalytic cracker, fluid coker, and CO 
when the PTOs for the equipment were surrendered.  The PTOs were surrendered as 
part of the submittal of the ERC application in 1987.   
 
KCAPCD Rule 210.3 section C. 4. (b) does not specify a criteria to determine “the date 
such reduction occurs”, however, KCAPCD’s 1985  policy (see Appendix M-3) specifies 
criteria to determine when a source is shutdown, i.e. when a emission reduction occurs.  
This policy clarifies that if the operator has a valid PTO and has maintained the 
equipment in operable condition has the legal right to operate the source shall be 
considered an operating source, not a shutdown source. 
 
As the subject equipment had valid PTOs and was in an operable condition at the time 
the ERC application was submitted, the emission reduction had not yet occurred.  As 
such, the ERC application was submitted in a timely manner under Kern County rules in 
effect at the time. 
 

Summary: 
 
As discussed above, the issuance of the Alon ATCs relied on the use of valid ERCs to 
provide offsets required by Rule 2201.  The ERCs were determined to be valid at the 
time of issuance.  It is not required by Rule 2201 or Rule 2301 to re-evaluate the original 
issuance of ERCs every time an ERC is used to provide offsets for an ATC.  However, 
to satisfy the request in EPA’s order, we have done so in this case. 
 
Further, the District’s offset equivalency system contained in Rule 2201 includes 
additional provisions to ensure that the District’s offset requirements as a whole are 
equivalent to the offset requirements prescribed by Federal regulations, including the 
requirement to supply surplus reductions for all federal offsetting requirements.  The 
offset equivalency demonstration ensures on an annual basis that the District’s offset 
system is equivalent to federal offset requirements for all new major sources and federal 
major modifications.  As such, compliance with federal offseting requirements for the 
Alon project are satisfied via the offset equivalency tracking system, and not by 
evaluating the specific ERCs used to provide offsets under Rule 2201 for the Alon 
ATCs. 
 

Lastly, as discussed above, the ERCs proposed to be used as offsets for the Alon ATCs 
qualified for banking at the time of original ERC issuance, were subject to an 
EPA/CARB/Public 30-day comment period and remain valid and available for use as 
offsets for the Alon ATCs. 
 
We trust that the above justification satisfies the requirement of EPA’s order. 
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We also note that the District’s full discussion of these issues in this forum in no way 
implies that the District believes that it must supply this level of detail in addressing 
comments on the surplus nature of individual credits used as offsets for individual 
increases in emissions on a project-by-project basis.  There is no legal requirement that 
ERCs supplied to offset projects, at the project-approval level, be surplus.  As noted 
several times above, the federal obligation to supply surplus credits is addressed in the 
District’s EPA-approved annual Offset Equivalency Dempnstration process.  Therefore 
the Disrtict disagrees with EPA in their conclusion that the District should have more 
thoroughly addressed the commenter’s questions about the surplus (“real”) nature of the 
credits used for the Alon project. 
 
 

 



 
 

 

Appendix M-1 
 

EPA’s 12/21/16 Order Granting in part a petition for object to permit, 

Petition No IX-2014-15 

  



 
 

 



 
 

 



 
 



 
 



 
 



 
 



 
 



 
 



 
 



 
 



 
 



 
 



 
 



 
 

Appendix M-2 
 

PM10 ERC S-4798-4 
 

 

 

 
 
 
 
 

 



 
 

 



 
 

Appendix M-3 
Kern County APCD 1985 policy 

 
 
  



 
 

 

 


